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SYNOPSIS

The issue presented to the 0ffice of Administrative Law was wheth-
er or not the Department of Industrial Relations, Division of
Labor Standards Enforcement “Interpvetlve Bulletin No. 87-5" is a
"regulation" required to be adopted in compliance with the Admin-
istrative Procedure Act.

The Office of Administrative Law has concluded that part of this
Bulletin 1s a "regulaticn" required to be adopted in compllance
with the Administrative Procedure Act, and that part is not. The
regulatory part of the Bulletin speclfles how the driver's
overtime exemption of Industrial Welfare Commission wage orders
is to be interpreted prior to the effective date of Senate Bill
230.2 The non- regulatory part of the Bulletin concerns
application of the overtime exemption as of the effective date of
Senate Bill 230.
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THE ISSUE PRESENTED 3

The Office of Administrative Law ("OAL") has been requested to
determine4 whether or not the Department of Industrial Rela-~
tions ("DIR"), Division of Labor Standarde Enforcement ("DLSE™)
"Interpretive Bulletin No. 87-5" ("Bulletin") is a "regulation' as
defined in Government Code section 11342, subdivision (b), and
therefore in viclation of Government Code section 11347.5, subdi-
vision (a).5>

THE DECISION 6,7,8 .9
OAL finds that:

I. The part of the Bulletin that concerns the application
of the driver's overtime exemption of Industrial Welfare
Commission wage orders prior to the effective date of
Senate Bill 230 (1) is subject to the rulemaking
requirements of the Administrative Procedure Act
(MAFA™Y1D; 2y is a "regulation' as defined in the APaA,
and (3) is in violation of Government Code section
11347.5, subdivision (a).

1I. The part of the Bulletin that concerns application of
the overtime exemption as of the effective date of
Senate Bill 230 is not a "regulation."
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HAEENCY , AUITHORITY, APPLICADILLLY OF APA; DBACKGROUND
Agency

The Division of Labor Sitandards Enforcement (z division of
the California Department of Industrial Relations) was cre-
ated in 1976 by the enactment of Labor Code sections 82 and
83.11 The california Labor Commissioner is Chief of the
Division of Labor Standards Enforcement.t2

The Division of Labor Standards Enforcement ("DLSEM") is
responsible for enforcing various provisions of the Califor-
nia Labor Code, including those involving wages, hours, and
working conditions.13

Authority 14

Due to the complexity of the organization of the Department
of Industrial Relations, the extent of DILSE's rulemaking
power is not readily apparent.15,16 aAs this matter comes
before us solely in the context of a reqguest for regulatery
determination, however, we need not reach any definitive
conclusions with respect to the issue of "authority." (See
note 14 for additional discussion.)

applicability of the APA to Adency!s Ouagi-legislative Enact-
ments

Lakbor Code section 55 provides in part:
", . . Notwithstanding any provision in this code to the
contrary, the Director may require any division in the
department to assist in the enforcement of any or all
laws within the jurisdiction of the department. . _
[Tihe director [of the Department of Industrial Rela—
tions] may, in accordance with [the APA], make such
rules and regulations as are reasonably necessary to
carry o~ut the provisions of this chapter (sentions 50-
64] and to effectuate its purpose." [Emphasis added.]

Labor Code section 61 provides:

"The provisions of Chapter 1 [Wages, Hours and Working

Conditions] . . . shall be administered and enforced by
the department through the Division of Labor Standards
Enforcement. ™

Although Labor Code section 98.8 {guoted in note 15) autho-
rizes the Labor Commissioner to promulgate rules and regula-
tions without specific reference te the requirements of the
APA, the above-guoted sections imply that rulemaking require-
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ments of the APA are also applicable to the DILSE. In addi-
tion, the APA applies to all state agencies, except those "in
the judicial or legislative departments."l? Since DIR (that
is, DLSE) is in neither the judicial nor the legislative
branch of state government, we conclude that APA rulemaking
requirements generally apply to that agency.l18

in its Response to the Reguest for Determination,l® DISE
concedes that "the requlations promulgated bv the Labor
Commissioner are subiject to the reguirements of the APA.M

General Background

To facilitate understanding of the issues presented in this
proceeding, we discuss pertinent statutory and regulatory
history as well as the undisputed facts and circumstances
giving rise to the present Determination.

The Industrial Welfare Commission ("IWC") is authorized by
Labor Coide gsection 1172 to establish regulaticns governing
the hours and conditions of labor and employment in the
various occupations, trades and industries in California.Z20
These regulations, in the form of YINDUSTRY AND OCCUPATION
CRDERS" are found under Title 8, Chapter 5, Group 2 of the
California Code of Regulations ("CCR").

The twelve specific IWC orders pertinent to this Determina~
tion relate to twelve separate industries.2l gubdivision
(3) of each of those orders provides that all workers are
entitled to overtime wages for overtime hours worked, with
the exception of those employees whose hours of service are
regulated by ". . . [subdivision} (2) Title 13 of the
California Administrative Code [now the California Code of
Regulations), Subchapter 6.5, Section 1200 and following
sections, regulating hours of drivers.'2Z (Emphasis added.)

A review of the regulatory history of the IWC wage orders23
discloses that reference to Title 13, CCR, section 1200 was
added to the driver's overtime exempticn provision of the
wage orders in 1980.2%4 CCR section 1200 was adopted by the
California Highway Patrol ("CHP")} under the authority of
Vehicle Code section 34501 to promote the safe operation of
specified categories of vehicles. Prior to 1983, CCR section
1200 outlined the scope of subchapter 6.5 ("Motor Carrier
Safety") by limiting the application of the provisions of
that subchapter to the following vehicles and their opera-
tion:

"Motortrucks with more than two axles, truck tractors,

and all trailers, semitrailers, and auxiliary, logging,
pele or pipe dollies used in combination with them.
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"Two-axle motortrucks (excluding pickups) when coupled
in any combination of vehicles exceeding 40 £t in
length

"Buses

School Buses

School pupil activitg buses
Farm labor vehicles"

In 1983, the CHP amended CCR sectlon 120C by deleting the
list of vehicles previously specified and by providing in-
stead that the provisions of subchapter 6.5 shall apply to
"farm labor vehicles and the vehicles listed in Vehicle Code
Section 34500 and their operation."<6,27 <Yehicle Code
section 34500 contalins a description of those vehicles whose
safe operation will be regulated by the CHP. There are
currently two versicns of that section printed in the Labor
Code. The version of Vehicle Code section 34500 which is
operative until July 1, 1988 provides:

"Tha Cepartment of the Califorala Highway Patrol shall
regulate the safe operation of the following vehicles:

(a) Motortrucks of three or more axles which are more
than 6,000 pounds unliaden weight.

(b) Truck tractors.

{c) Buses, schoolbuses, and youth buses,

(d) Trailers and semitrailers designed or used for the
transportation of more than 10 persons, and the tow1ng
nmotor wvehicle.

(e) Trailers and semitrailers, excluding camp trazlers,
trailer coaches, and utility trailers, pole or pipe
dollies, auxlllary dollies, and logglng dollies used in
combination with vehicles listed in subdivisions (a)
(b), (¢}, and (d). This subdivision does not apply to
camp trailers, trailer coaches, and utility trailers.
(£y Any combination of a motortruck and any wvehicle or
vehicles set forth in subdivision (e) that exceeds 40
feet in length when coupled together.

(g) aAny truck, or any combination of a truck and any
other vehlcle, transporting hazardous materials.

(h) Manufactured homes which, when moved upon the high~
way, are required to be moved under a permit as speci-
fied in Section 35780 or 25790.

(1) A park trailer, as defined in subdivision (f)} of
Section 799.24 of the Civil Code, which, when moved upon
a highway, is regquired to be moved under a permit pursu-
ant to Section 35780.

{1) Any other motortruck not specified in subdivisions
{(a) to (h), inclusive, that is reculated by the Public
Utilities Commission [MPUC"] or the Interstate Commerce

Commission ["ICC"1, but only for matters relating to
hours of service and logbooks of drivers."<® [Emphasis
added. ]
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The language in subdivision (3) wags added to Vehicle Code
section 34500 in 1981 by the enactment of Senate Bill 144,29
authored by Senator William Craven.30 Following the
incorperation of Vehicle Code section 34500 in CCR section
1200 in 183, DLSE applied subdivision (j) of section 34500
to exclude drivers regulated under the PUC cr the ICC from
the ogﬁrtime wages benefits provided under the IWC or-

ders.,

In March 1985, the California Teamsters Public Affairs Coun-
cil ("Teamsters") petitioned the IWC to reconsider and to
clarify the overtime provisions of its industrial wage or-
ders.>? Teamsters' position, which was supported by Senator
Craven and the CHP, was that the Senate Bill 144 was not
intended to alter the overtime protection afforded workers
under IWC's wage orders. Teamsters' petition stated, ", .
the Craven bill was merely intended to increase the jurisdic-
tion of the California Highway Patrol to regulate drivers'
total hours of service."3

At the beginning of 1987, Teamsters requested Senator Cra-
ven's aid in an effort to halt DLS8E's current
"misapplication" of the driver overtime exemption.34 That
action led to the introduction of Senate Bill 230, which was
approved by the Governor and filed with the Secretary of
State in June 1987 and became effective January 1, 1988.35

Senate Bill 230 sets forth the following statement:

"It is the intent of the Legislature, in enacting Sec-
tion 34501.9 of the Vehicle Code, that the Industrial
Welfare Commission's wage orders regarding driver's
overtime exemptions be enforced as of the date the wage
crdecs becowe effective antil tae tine that they are
changed bg the commission during its regular hearing
process,"36

Vehicle Code section 34501.9 provides:

"(a) Nothing in this division [Division 14.8, "Safety
Regulations," sections 34500-34508] or the regulations
adopted under this division is intended to, or shall,
affect the rate of payment of wages, including, but not
limited to, regular, premium, or overtime rates, paid to

any person whether for on-duty hours or driving hours or
otherwise.
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"(b) Neothing in this division or the regulations adopted
under this division is intended to, or shall, affect the
regulations adopted pursuant to other provisions of law
concerning the rate or rates of payment of wages by any
other public agency, including, but not limited to, the
Industrial Welfare Commission or the Division of Labkor
Standards Enforcement of the Department of Industrial
Relaticns. ™

The effect of Senate Bill 230 on the application of the
driver's overtime exemption under the IWC wage orders was
addressed in "Interpretative Bulletin No. 87-5," issued by
the State Labor Commissioner for DLSE on July 16, 1987. (A
copy of the Bulletin is attached as "APPENDIX A.") The
Bulletin, directed to "All Professional Staff," states "The
purpose of this memo is to provide guidance to Deputies in
the interpretation and application of 8B 230 as it relates to
the overtime exemption for drivers in the Orders." Following
a brief discussion of the history behind CCR section 1200 and
Senate Bill 230, the Bulletin states:

". . . [Elffective January 1, 1988, the overtime
exemption in the Industrial Welfare Commission Orders is

to be enforced as set forth in . . . [CCR section 1200,
as it existed in 1980]. ©Only drivers of vehicles listed
in Section 1200 . . . [as it existed in 19801 are

entitled to an exemption from overtime pursuant to
subparagraph (2) in Section 3 of the Orders. 2all other
drivers, unless they are exempt for some other reason,
must be paid overtime. However, for claims_relating to
overtime worked before January 1, 1988, pursuant to '
subdivision (i) in . . . [Vehicle Code section 345001,
drivers whose vehicles were regulated by the PUC or the
ICC will be considered exempt from overtime. If such
drivers alsc worked overtime after January 1, 198&, they
may be entitled to overtime for that period." [Emphasis
added. ]

On September 24, 1987, OAL received a Request from Thomas C.
Schumacher, Jr., Executive Vice President of California
Trucking Association ("CTA")37 to make a determination as to
whether "Interpretive Bulletin No, 87-5" is a rule or stan-
dard of general application and thus invalid and unenforce-
able unless adopted as a regulation in accordance with the
requirements of the APA. It was asserted that many of CTA's
members would be affected by implementation of that Bulle-
tin.

With this complex factual background inAmind, we now turn to
the issues at hand.
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DISPOSTITIVE ISSUES

There are two main issues before us:38

(1)

WHETHER THE RULES ESTABLISHED BY THE BULLETIN ARE
"REGULATIONS" WITHIN THE MEANING OF THE XEY PROVISION OF
GOVERNMENT CODEZ SECTION 11342.

WHETHER THE RULES ESTABLISHED BY THE BULLETIN FALL
WITHIN ANY ESTABLISHED EXCEPTION TO APA REQUIREMENTS.

FIRST, WE INQUIRE WHETHER THE RULES ESTABLISHED RY THE
BULLETIN ARE YREGUIATIONS" WITHIN THE MEANING OF THE KEY
PROVISTION OF GOVERNMENT CODE SECTION 11342,

In part, Government Code section 11342, subdivision (b),
defines "regulation' as:

.+« . every rule, regulation, order or standard of
general anvlication cr the amendment, supv»lemznt or
revision of any such rule, reguiation, order, or
standard adopted by any state agency to implement,
interpret, or make specific the law enforced or
administered by it, or to govern its procedure

« « « " [Emphasis added.)

Government Code section 11347.5, authorizing OAL to determine
whether or not agency rules are "regulations," provides in

part:

"{a) No state agency shall issue, utilize, enforce
or attempt to enforce any guideline, criterion,

bulletin, manual, instruction [or] . . . standard
of general application . . . which is a requlation

as defined in subdivision (b) of section 11342,
unless the guideline, criterion, bulletin, manual,
instruction [or] . . . standard of general applica-
tion . . . has been adopted as a regulation and
filed with the Secretary of State pursuant to [the
APA] . . . ." [Emphasis added.}
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Applying the definition of "regulation" found in Government
Code section 11342, subdivision (b), involves a two-part
inguiry:

First, is the informal rule either

o) a rule or standard of general application or

o] a modification or supplement to such a rule?

Second, does the informal rule either

o implement, interpret, or make specific the law
enforced or administered by the agency or

o govern the agency's procedure?
1. Part One - Does the Bulletin Establish Rules or Standards

of General Application or a Modificaticn or Supplement to
such Rules or Standards?3°

The answer is “ves."™ It is manifest that "Interpretive
Bulletin No. 87-5" establishes standards of general applica-
tion. The challenged Bulletin explains how the driver's
overtime exemption contained in the IWC wage orders will be
applied prior to and following the effective date of Senate
Bill 230. It is important to note that the Bulletin does not
relate to a particular dispute or set of circumstances.
Instead, it has statewide effect on the drivers of motor-
trucks regulated by the PUC or the ICC under Vehicle Code
section 34500, subdivision (j), as well as on the drivers of
all other vehicles described in section 34500 which were not
previously listed in CCR section 1200, as that regulation
evisted in 1980.

For an agency rule or standard to be "of general applicaticn®
within the meaning of the APA, it need not apply to all
citizens of the state. It is sufficient if the rule applies
to all members of a class, kind or order.40 That criterion
is clearly met.

2. Part Two - Does the Bulletin Establish Rules Which
Interpret, Implement cor Make Specific the lLaw Enforced or
Administered by the Agency or Governed bv the Agencyv's
Procedure?

The answer to this guestion is not as easily reached. We
begin our analysis by identifying the individual rules keing
established.
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The stated purpose of the Bulletin is "to provide guidance

. + . in the interpretation of and application of SB 230 as
it relates to the overtime exemption for drivers in the [IWC)
Orders." (Emphasis added.) The guidelines set forth for
interpreting the driver's overtime exemption (as gquoted on
page 7), however, do more than that. The Bulletin may be
brocken down into two distinct parts~-(l} addressing how the
overtime exemption should be read as of January 1, 1988 (the
effective date of Senate Bill 230) and (2) addre551ng how the
overtime exemption should be applied to claims relating to
overtime worked before January 1, 1988.

Analvzing these rules in logical secguence, we find that the
Bulletin's rule concerning the application of the driver's
overtime exemption PRIOR to the effective date of Senate RBRill
230 is an "interpretation" of the law and that the rule
concerning the application of that exemption FOLLOWING the
effective date of the bill is not.

a. Application of Exemption Prior to Senate Bill 23041

Fundamental to the issue of whether or not the prescrlbed
application of the driver's overtime exemption prior to the
effective date of Senate Bill 230 constitutes an
"interpretation” by DLSE is the question of whether or not
that exemption needs "interpretation." In a previous Deter-
mination, we stated: ‘

"If a rule simply applies an existing constitutional,
statutory or regulatory reguirement that has only one
legally tenable ‘1nterpre+atlcn,' that rule is not
guasi-~ leglslatlve in nature--no new 'law' is cre-
ated."4

Thus, i1f the driver's overtime exemption of the IWC orders
may only be read one way prior to the effective date of
Senate Bill 230--i.e., to require expansion of the exemption
upon amendment of referenced CCR section 1200-~then the
Bulletin's rule concerning the proper application of the
exemption is no more than a restatement of the law.

As noted, however, there has been great disagreement as to
how the driver's overtime exemption should be enforced fol-
lowing the 13883 revision of CCR section 1200. The dlsagree~
ment arises from the fact that the scope of that exemption is
not clear. By leaving the parameters of the exemption to be
established by an unspecified version of CCR section 1200,
IWC left open-the question of whether or not the scope of the
driver's overtime exemption is defined by the version of the
CCR section 1200 which existed at the time it was first
referenced in the wage orders or by the versicn of that
section which presently exists. The imprecise reference to
CCR section 1200 in the driver's overtime exemption of the
IWC wage orders raises the following questions:
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1. Can reference to a provision that is subject to
future change be presumed to be an adoption of all
future changes?

2. Is the automatic amendment of a regulation due to
the adoption of future changes legally valid?

Cur analysis of these igsues reveals viable arcuments con-
trary to DISE's view that the scope of the driver's overtinme
exemption was broadened by the 1983 amendment to CCR section
1200.

(1) Interpretation of Adoption by Reference

The California Supreme Court, in Palermo v. Stockton
Theatres, Inc.,%3 stated:

"'It is a well established principle of statutory
law that, where a statute adopts by specific refer-
ence the provisions of another statute, regulation,
or ordinance, such provisions are incorporated in
the form in which they exist at the time of the
reference and not as subsequently modified, and
that the repeal of the provisicns referred to does
not affect the adopting statute, in the absence of
a_clearly expressed intention to the contrarv.
[Citations.]'4% [Emphasis added.]

L{]
-

"It also [ ] [must] be noted that there is a
cognate rule, recognized as applicable to many
cases, to the effect that where the reference is
general inctzed of speclifiz, such as a reference to
a system or body of laws or to the general law
relating to the subject in hand, the referring
statute takes the law or laws referred to not only
in their contemporary form, but also as thev may be
changed from time to time, and (it may be assumed
although no such case has come to our attention) as
they may be subjected to elimination altogether by
repeal. ([Citations.]'" [Emphasis added.]

Although the above~quoted language referred to adoption
by reference in a statute, it is equally applicable to
regulations.%® 1In applying the rules of construction
stated by the Palermo court, we see that the IWC wage
crders do not specify whether reference to CCR section
1200 is to the version of the section as it existed at
the time of adoption or to the version which currently
exists. In addition, we note that the IWC orders
adopted a reference to a specific regulation and not to
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a general body of law.46 Consequently, absent any evi-
dence to indicate that IWC had an intent to adopt all
future changes to CCR section 1200, it must be presumed
that the reference to that regulatzon is to the wversion
which existed at the time it was first incorporated into
the wage orders in 1980. Such a presumption supports
the vosition that the driver's overtime exemption was
not automatically expanded by the amendment of CCR
section 1200, contrary to the position taken bv DLSE.

(2  The Validity of Adopting Future Changes

The California Attorney General has stated:47

"The California courts have consistently upheld the
adoption of existing standards or regulations of
other sovereignties including the federal govern-
ment, {citations] and have made it clear that state
agencies may be authorized to adopt such regula-
tions by reference. {Citations.] Considerable
doubt, however, has been cast on the ability »f the
Legislature to adopt such regulations prospec-
tively. [Omitted footnote states: "Needless to
say, 1f the Legislature may not take such action
itself, it may not authorize an administrative
agency to do so.] This doubt has been based on
dicta in several holdings of the California Supreme
Court in which the court, while upholding the
adoption by reference of existing statutes, indi-
cated its doubt as to the valldlty of adoptlon of
such enactments prospectively. [ ] [Citations. ]

"This has been the traditional view, and it has
been given expression by many state courts.
fCitaticns. ]

"The holdings have made no distinction between
direct leqlslatlve adoptlons and those made by
state administrative agencies pursuant to statutory
authority. ({Citation.)

"Such prohibitions have generally been based on two
theories; the first and most popular being that
delegation of prospective rule making power consti-
tutes an unlawful delegation of legislative author-
ity, and the second that, where c¢riminal sanctions
are involved, the standards relied on are void for
vagueness. [Citations.}" [Emphasis added.]

Arguments against the validity of adopting future
changes to the driver's overtime exemption are supported
by such theories.
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Initially, we note that IWC may arguably have exceeded
its rulemaking authority in referring to an unspecified
version of CCR section 1200 in its wage orders. By
permitting the scope ©of the driver's overtime exemption
to be defined (and possibly altered} by a CHP regula-
tion, IWC has in effect "delegated" its power to amend
the industrial wage orders to the CEP.

Labor Code section 1173 empowers the IWC to promulgate
rules and regulations governing the hours, wages, and
labor conditions. It does not, however, grant IWC the
power to delegate that functien. ©One might argue that
Labor Code sections 1178, 1178.5, subdivision (¢), and
1182, subdivision (a), suggest that IWC has no authority
to do so.

Labor Code section 1178 provides in part:

"Tf after investigation the commission finds that
in any occupation, trade, or industry, the wages
paid to wnployees may be inadegquate Lo supply the
cost of proper living, or that the hours or condi-
tions of labor may be prejudicial to the health,
morals, or welfare of employees, the commission
shall select a wage board to consider any such
matters . . . ." [Emphasis added.]

Labor Code section 1178.5, subdivision (c)}, provides in
part:

"Prior to amending or rescinding any existing order
or adopting any new order, and after receint of the
wage board report and recommendation, the commis-
sion shall prepare proposed regulations with re-
spect to the matter under consideration. The
proposed regulations shall include any recommenda-
tion of the wage board which received the support
of at least two~-thirds of the members of the wage
board. . . ." [Emphasis added.]

Labor Code section 1182, subdivision (a), provides in
part:

"After receipt of the wage board report and the
public hearings on the proposed regulations, the
commission may, upon its own metion, amend or
rescind an existing order or promulgate a new
order. . . ." [Emphasis added.]

Although IWC may disregard the wage board's recommenda-
tions, it appears the IWC may only adopt requlations
after following the procedures established in the Labor
Code.%?,%0 Thus, it is arguable that IWC's
"delegation" to the CHP of power to amend wage orders
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avoids the procedural safeguards established by the
Legislature--i.e., that IWC consider the recommendations
of the wage board prior to rulemaking--and therefore is
in excess of its authority.

Indeed, the California Supreme Court has held that:

"{Aln administrative agency has only such authority
as has been conferred on it."51

"Administrative action that is not authorized by,
or is inconsistent with, acts of the Legislature is
void. [Citations.]"52

Accordingly, if reference to an unspecified version of
CCR section 1200 in the IWC wage orders (which permits
amendment of those orders by regulatory action by the
CHP) were viewed as an improper and unauthorized delega-
tion of rulemaking power, then such reference would not
be valid.

Even assuming arguende that IWC had the authority to
delegate its rulemaking power by way of adopticn of
future changes to be promulgated by another agency, it
is likely that such adoption would nonetheless be inval=-
id. If the IEGISIATURE cannot lawfully delegate pro-
spective rulemaking power, then it follows that it
cannot authorize an AGENCY to delegate such power,33

Thls prlnc1gle is well illustrated in the case of People
Kruger. In Kruger, the court held that Fish and
Game Code section 313, which enables the ¥ish and Game
Commission to prohlblt any act which is barred by exist-
ing and future federal rules or regulations 1mplement1ng
the Tuna Convertlions Act, was an ursconstitutional dele--
gation of legislative power. The Xruger court stated:

"Section 313 enables the commission to prohibit any
act in turn barred by rules or regulations adopted
pursuant to the Tuna Conventions Act. Such rules
or regulations may include those to be enacted in
the future as well as those presently issued.
Whether or not the Legislature intended that the
commission adopt prospective federal regulations,
the state regqulations have done just that. Section
108 of title 14 of the California Administrative
Code declares that the state adopts the federal
regulations at issue herein as they were then 'and
as such regulations may be revised or amended in
the future.' While existing statutes may be incor-
porated kv reference, prospective incorporation has
never been approved by a California court.
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As the complaint charges defendant with a violation
expressly based on the section (§ 108) which uncon-
stituticnalily delegates legislative power, . . .
the conviction is invalid."®® [Emphasis added.)

In addition to arguments premised on the theory of lack
cf authority, the validity of the adeption of future
changes to the driver's overtime exemption might also be
called into guestion on grounds of vagueness. With
respect to this theory, we note that case law has estab-
lished the following principles:

"'fA} statute which either forbids or reguires the
doing of an act in terms so vague that men of
common intelligence must necessarily guess at its
meaning or differ as to its application violates
the first essential of due process of law.'"56

"Ccivil, as well as criminal, statutes must be
subjected to a vold for vagueness examination."57

"IH]igher standards of certainty [however] will be
required of penal than of civil statutes,"58

The automatic adoption of future changes to CCR section
1200 in the context of the driver's overtime exemption
would arguably render the involved wage orders unconsti-
tutionally vague. This position is strengthened by the
factsghat the IWC orders appear to be penal in charac-
ter.

It has been recognized that a statute is penal in char-
acter when the violation of that statute may lead to
criminal penalties, notwithstanding the fact that the
statute itself contains no penal provisions.®0 Since a
violation of the IWC orders is punishable as a misde-
meanocr under Labor Code section 119%, subdivision (c),
the wage orders may be viewed as penal in character.
(See note 59) Such characterization of the wage orders
subjects them to a higher standard of certainty and
militates against DLSE's position that the driver's
overtime exemption was altered by amendment to CCR
section 1200.

Our discussion of the validity of the adoption of future
changes in the driver's overtime exemption of the IWC
wage orders should not be read as a conclusion that all
incorporated references to unspecified versions of
statutes or regulations are per se invalid.®1,62 ror
purposes of this Determination, it is sufficient to
recognize that strong arguments exist against DLSE's
"interpretation" that the scope of the driver's overtime
exemption was expanded by the 1983 amendment of CCR
section 1200.
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2s amply demonstrated, the proper applicaticon of the driver's
overtime exemption contained in IWC's wage orders prior to
the effective date cof Senate Bill 230 is subiect 0 more than
one legally tenable “interpretation.," First, it appears that
IWC!'s reference to CCR secticon 1200 must be presumed to refer
to the version of that reculation that existed at the time of
reference. Secondly, it is arguable that the adoption of
future changes by reference is unauthorized and/or constitu-
tionally invalid. Thus, the Bulletin's statement of guidance
as te the proper handling of VYclaims relating to overtime
worked before [the effective date of Senate Rill 2301" cannot
be characterized ag a mere restatement of a self-ewecuting
provision., Instead, it is unguestionably an "interpretation®
of the meaning of the driver's overtime exemption and consti-
tutes a "regulation."

b. The Effect of Senate Bill 230

We now address the question of whether or not the Bulletin's
statement of guidance with respect to the enforcement of the
driver's overtime exemption after the effective date of
Senate Bill 230 implements, interprets, or makes specific a
provision of law or governs agency procedure. As in the
previous analysis, the answer d&epends on whether or not
DLSE's view is the only legally tenable "interpretation" of
the law. We find that it is.

Both the language of Vehicle Code section 34501.9% and the
corresponding statement of legislative intent adopted pursu-
ant to Senate Bill 230 have been guoted in full above under
the heading "General Background"” and need not be repeated
here. 8Suffice to say that Vehicle Code scctlion 34501.9
declares that statutes governing the safe operation of vehi-
cles on the road and regulations adopted to implement such
statutes are not intended to and shall not affect the IWC
wage orders. The meaning and purpose of Vehicle Code section
34501.9 is elaborated upon by the corresponding statement of
legislative intent which reflects the Legislature's will to
require that the IWC orders "be enforced as of the date the
wage orders become [sic] effective until the time that they

are changed by the commission during its regular hearing
process. "

It is well recognized that when the language of a statute is
clear and unambiguous, there is no need for statutory con-
struction.®® In construing an ambiguous statute, a court
must ascertain the intent of the Legislature so as to effec~
tuate the purpose of the law.%% All other rules of statuto-
ry construction must yield to this controlling principle.®5
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The California Supreme Court has stated:

"Once a particular legislative intent has been ascer-
tained, 1t must be given effect '"even though it may not
be consistent with the strict letter of the statute, ™!

{Citation] . . '", . . The intent prevails over the
letter, and the letter will, if possible, be so read as
to _conform to the spirit of the act."'n6b [Enphasis
added. ]

"The cardinal principal of statutory construction is
that, absent a sxngle meanlng of the statute apparent on
its face, we must give it an interpretation based upon
the legislative intent with which it was passed, and
where the Tegislature has expressly declared its intent,
we must accept the declaration. [Citation.]"87
{Emphasis added, ]

Even assuming that the effect of Vehicle Code section 34501.9
on the application of the driver's overtime exemption of the
IWC wage orders is not evident on the face of the statute,
the chaptered statement of legislative intent for the enact-
ment of that statute leaves no doubt of the statute's effect
in that regard. 1In addition, it is important tc note that
the purpose of the Bulletin was "to provide guidance

. . . in the interpretation and application of SB 230

« +« « " not dust Vehicle Code section 34501.9.

The Legislature's statement of intent is fully corroborated
by the legislative record. The legislative record shows that
the purpose of Senate Bill 230 was to reguire the enforcement
of the driver's overtime exemption as of the date when the
Iwe orlglnally adopted it and to prevent the expansion of the
exemption by amendment of the Vehicle Code or regulations
acdopted thereunder urlzss IWC first goes throusch a formal
rulemaking process.®8,69 Both the Senate Transportation
Committee report and the Assembly Committee report on Senate
Bill 230 reflect that the purpose of the bill was to end the
current "misinterpretation" of the driver's overtime exemp-
tion which resulted from the 1983 amendment of CCR section
1200.70 (See note 6%.) It is clear that the intent of the
Legislature in enacting Vehicle Code section 34501.9 was that
the driver's overtime exemption be enforced as of the date
the adoption of reference to CCR section 1200 became effec-
tive fon January 1, 1980), until such time that those orders
were later amended by the IWC through its rulemaking pro-
cess.
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Under the above~guoted rules of construction, that intent
controls the meaning.of Vehicle Code section 343501.9. XNo
other "interpretation" of that section is permissible.Conge-~
guently, the Bulletin's statement of guidance with resvect *to
how the driver's overtime exenmption is to be applied follow-
ing the effective date of Senate Bill 230 does not constitute
an "interpretation." The effect on the application of the
driver's overtime exemption does not result from the issuance
of that rule, but rather from the enactment of Senate Bill
230. Uniike the other rule established by the Bulletin, the

statement of guidance concerning the effect of the bill is
not a "regulation."’%,72

WE THEREFORE CONCLUDE THAT "INTERPRETIVE BULLETIN NO. 87-5"%
I8 IN PART REGULATORY AND IN PART NON-REGULATORY.

SECOND, WE TINQUIRE WHETHER THE RULES ESTARBRLISHED BY THE
BUILLETIN FALT, WITHIN 2NV ESTARTISYED EX¥CEPTION TO »PA PE-
QUIREMENTS,

Rules concerning certain activities of state agencies--for
instance, "internal management"--are not subject to procedur-
al requirements of the APA.73 We need not reach any conclu=-
sion regarding the applicability of recognized general excep-
tions to APA requirements with respect to the Bulletin's rule
which states the effect of Senate Bill 230 as that rule is
not a "regulation." With respect to the Bulletin's rule
which governs the application of the driver's overtinme exemp-
tion of the IWC orders prior to the effective date of Senate
Bill 230, however, we conclude that none of the recognized
exceptions (set out in note 73) apply.’%
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For the reasons set forth above, CAL finds:

I .

II.

June 9,

that the part of the Bulletin that concerns the
application of the driver's overtime exemption of
the IWC wage orders pricr to the effective date of
Senate Bill 230 (1) is subject to the rulemaking
regquirements of the APA; (2) is a "regulation" as
defined in the APA; and (3) therefore is in
violation of Government Code section 11347.5,
subdivision (a).

that the part of the Bulletin that concerns appli-
cation of the overtime exemption as of the
effective date of Senate Bill 230 is not a
"regulation."
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In this proceeding, the Requester (California Trucking Asso-
ciation or "CTAY, general office located at 1251 Beacon
Blvd., West Sacramento, CA 95691, (%16) 373-3500)) was
represented by attorneys Richard W. Smith and Daniel J.
McCarthy. The State Labor Commissioner (Division of Labor
Standards Enforcement) was represented by Joan E. Teoigo,
Esg., Special Assistant to the Labor Commissioner.

Senate Bill 230, Statutes of 1587, chapter 70, resoclved
guestions concerning the scope of the driver's overtinme
exemption. See discussion in text accompanying notes 32
through 34.

The legal background of the regulatory determination process
~wlnclud1ng a survey of governing case law--is discussed at
length in note 2 to 1986 OAL Determination No. 1 (Board of
Chiropractic Examiners, April 9, 1986, Docket No. 85-001),
California keguliatory Hotice Register 8¢, Neo. 16-2, April 18,
1986, pp. B-14~--B~16; typewritten version, notes pp. 1-4.

See also Wheelexr v. State Board of Forestry (1983) 144
Cal.App.3d 522, 192 Cal.Rptr. 693 (overturnlng Board's deci-
sion to revoke license for “gross incompetence in . . .
practice" due to lack of regulation articulating standard by
which to measure licensee's competence); Citv of Santa Bar-
bara v. California Coastal Zone Conservation Commission
(1877) 75 Cal.hpp.3d 572, 580, 142 Cal.Rptr. 356, 361
(rejecting Commission's attempt to enforce as law a rule
spe01fylng where permit appeals must be filed--a rule appear-
ing sclely on a form not made part of the CCR). For an
additional example of a case holding a "rule" invalid because
(in part) it was not adopted pursuant to the APA, see Natjon-
al Elevator Services, Inc. v. Department of Industrial Rela-
tiong (1982) 136 Cal.App.3d 131, 186 Cal.Rptr. 165 (internal
legal memorandum informally adopting narrow interpretation of
statute enforced by DIR). Also, in Association for Retarded
Citizens~=~California v. Department of Developmental Services
(1¢85) 38 Cal.3d 384, 396, n.5, 211 Cal.Rptr. 758, 764, n.5,
the court avoided the issue of whether a DDS dlrectlve was an
underground regulation, deciding instead that the directive
presented "authority" and "consistency" problems. In
Johnston v. Department of Personnel Administration (1887) 191
Cal.App.3d 1218, 1225, 236 Cal.Rptr. 853, 857, the court
found that the Department ¢f Personnel Administration's
"administrative interpretation" regarding the protest proce-
dure for transfer of civil service employees was not promul-
gated in substantial compliance with the APA and therefore
was not entitled to the usual deference accorded to formal
agency interpretation of a statute. In Americana Ternmite
Company, Inc. v. Structural Pest Control Board (1988) 199
Cal.App.3d 228, 244 Cal.Rptr. 693, the court found--without
reference to any of the pertinent case law precedents--that
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the Structural Pest Control Board's auditing selection
procedures came within the internal management exception to
the APA because they were "merely an internal enforcement and
selecticn mechanism.®

Title 1, California Code of Regulations {CCR), (formerly
known as California Administrative Code), section 121, subdi-
vision (a), provides:

"'Determination' means a finding by [OAL] as to whether
a state agency rule is a regulation, as defined in
Government Code section 11342, subdivision (b), which is
invalid and unenforceable unless it has been adopted as
a regulation and filed with the Secretary of State in
accordance with the [APA] or unless it has been exempted
by statute from the requirements of the Act." [Emphasis
added. ]

Government Code section 11347.5 (as amended bv Stats., 1987,
ch. 1375, sec. 17) provides:

"(a) No state agency shall issue, utilize, enforce, or at-
tempt to enforce any guideline, criterion, bulletin, manual,
instruction, order, standard of general avplication, or other
rule, which is a regqulation ag defined in subdivision (k) of
Section 11342, unless the guideline, criterion, bulletin,
manual, instruction, order, standard of general application,
cr other ruie has been adopted as a requlation and filed w1th
the Secretary of State pursuant to this chapter.

"(b) If the office is notified of, or on its own, learns of
the issuance, enforcement of, or use of, an agency guideline,
criterion, bullatin, manual, instructicn, order, standard of
general appllcatzon, or other rule which has not been adopted
as a regulation and filed with the Secretary of State pursu-
ant to this chapter, the office may issue a determination as
to whether the guideline, criterion, bulletin, manual, in-
struction, order, standard of general application, or cther

rule is & regulation as defined in subdivision (b) of Sectiocn
11342,

"(c) The office shall do all of the following:

1. File its determination upon issuance with the
Secretary of State.

2. Make its determination known to the agency, the
Governor, and the Legislature.

3. Publish a summary of its determination in the

California Regulatory Notice Register within 15
days of the date of issuance.
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4. Make its determination available to the public and
the courts.

"(d) Any interested person may obtain judicial review of a
given determination by filing a written petition requesting
that the determination of the office be modified or set
aside. A petition shall be filed with the court within 30
days of the date the determination is published.

"(e) A determination issued by the cffice pursuant to this
section shall not be considered by a court, or by an adminis-

trative agency in an adjudicatory proceeding if all of the
fecllowing occurs:

1. The court or administrative agency proceeding

inveolves the party that sought the determination
from the cffice.

2. The proceeding began prior to the party's reguest
for the office's determination.

3. At issue in the proceeding is the question of
whether the guideline, criterion, bulletin, manual,
instruction, order, standard of general applica-
tion, or other rule which is the legal basis for
the adjudicatory action is a regulation as defined
in subdivision (b) of Section 11342." [Emphasis
added to highlight key language.]

As we have indicated elsewhere, an OAL determination pursuant
to Government Code section 11347.5 is entitled to great
weighitin both judicial and-adjudicateory administrative
proceedings. See 1986 OAL Determination No. 3 (Board of
Egqualization, May 28, 1986, Docket No. 85~-004), California
Administrative Notice Register 86, No. 24-~%Z, June 13, 1986,
p. B-22; typewritten version, pp. 7-8; Culligan Water
Conditioning of Bellflower, Inc. v. State Board of
Equalization (1976) 17 Cal.3d 86, 94, 130 Cal.Rptr. 321,
324-325 (interpretation of statute by agency charged with its
enforcement is entitled to great weight). The Legislature's
special concern that OAL determinations be given appropriate
weight in other proceedings is evidenced by the directive

contained in CGovernment Code section 11347.5: "The office
shall . . . [mlake its determination available to . . . the
courts." (Emphasis added.)

Note concerning Comments and Responses

In general, in order to obtain full presentation of
contrasting viewpoints, we encourage not only affected
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rulemaking agencies but also all interested parties to submit
written comments. The comment submitted by the affected
agency is referred to as the "response." If the affected
agency concludes that part or all of the challenged rule is
in fact an "underground regulation," it would be helpful, if
circumstances permit, for the agency to concede that point in
its response and to permit OAL to devote its resources to
analysis of truly contested issues.

On April 21, 1988, OAL received a written comment from Barry
D, Broad, counsel for the California Teamsters Public

Affairs Council ("Teamsters"), which argues that
"Interpretive Bulletin No. 87-5" is not an "underground
regulation.” On April 11, 1988, a written comment in

opposition to the Requester was received from the Senator
William Craven. On April 25, 1988, OAL received a written
comment from Richard W. Smith and Daniel J. McCarthy, counsel
for the Requester CTA, containing arguments in support of its
position that "Interpretative Bulletin No. 87-5" is a
"regulation." CAL subsequaently received a written Response
from Joan E. Tolgo, Special Assistant to the Labor
Commissioner (on behalf of the Division of Labor Standards
Enforcement), to this Request for Determination and to the
Requester's arguments.

The comments, as well as the Labor Commissioner's (DLSE's)
Response, were considered in rendering this Determination.
We note that the interested parties have all failed to
distinguish between the two separate rules established by
"Interpretive Bulletin No. 87-5."

If an uncedified agency rule is found to vionlate Government
Code section 11347.5, subdivision (a), the rule in question
may be validated by formal adoption "as a regulation"
(Government Code section 11347.5, subdivision (b))} (emphasis
added) or by incorporation in a statutory or constitutional
provision. See also California Coastal Commission v. Quanta
Investment Corporation (1980) 113 Cal.App.3d 579, 170
Cal.Rptr. 263 (appelliate court authoritatively construed
statute, validating challenged agency interpretation of
statute.)

Pursuant to Title 1, CCR, section 127, this Determination
shall become effective on the 30th day after filing with the
Secretary of State. This Determination was filed with the
Secretary of State on the date shown on p. 1.

We refer to the portion of the APA which concerns rulemaking
by state agencies: Chapter 3.5 of Part 1 ("Office of Admin-
istrative Law") of Division 3 of Title 2 of the Government
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Code, sections 11340 through 11356.
Statutes 1976, chapter 746, sections 16 and 17.

Labor Code sections 21; 79; 82, subdivision (b): and 83,
subdivision (b).

Labor Code section 61,

We discuss the affected agency's rulemaking authority (see
Gov. Code, sec. 11349, subd. (b)) in the context of reviewing
a Request for Determination for the purposes of exploring the
context of the dispute and of attempting to ascertain whether
or not the agency's rulemaking statute expressly requires APA
compliance. If the affected agency should later elect to
submit for OAL review a regulation proposed for inclusion in
the California Code of Regulations, OAL will, pursuant to
Government Code section 11349.1, subdivision (a), review the
proposed regulation in light of the APA's procedural and
substantive requirements.

The APA requires all proposed regulations to meet the siyw
substantive standards of Necessity, Authority, Clarity,
Consistency, Reference, and Nonduplication. O©OAL does not
review alleged "underground regulations" to determine whether
or not they meet the six substantive standards appliicable to
regulations proposed for formal adoption.

The guestion of whether the challenged rule would pass muster
arcer the six sabstantive stardards nee? ro: b: deciad uantil
such a regulatory f£filing is submitted to us under Government
Code section 11349.1, subdivision (a). At that point in
time, the filing will be carefully reviewed to ensure that it
fully complies with all applicable legal reguirements.

Comments from the public are very helpful to us in our review
of proposed regulations. We encourage any person who detects
any sort of legal deficiency in a propcsed regulation to file
comments with the rulemaking agency during the 45-day public
comment period. Such comments may lead the rulemaking agency
to modify the proposed regulation.

If review of a duly-filed public comment leads us to conclude
that a regulation submitted to OAL does not in fact satisfy

an APA requirement, OAL will disapprove the regulation.
(Government Code section 11349.1.)

Labor Code section 55 grants the director of the Depariment
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of Industrial Relations (herein "department") cgeneral
rulemaking authority. Section 55 provides in part that:

. . . Notwithstanding any provision in this code to the
contrary, the director may recquire any division in the
department to assist in the enforcement of anv or all
laws within the jurisdiction of the department. . . .
[Tihe director may, in accordance with the [APA], make
such rules and regulations as are reasonably necessary
to carry out the provisions of this chapter [sections
50~64] and to effectuate its purposes." [Emphasis
added. ]

Lakor Code section 56 provides:

"The work of the department shall be divided into at®
least six divisions [one is)] known as . . . the Division
cf Labor Standards Enforcement, . . . "

Labor Code section £2 provides:

"The department through its appropriate officers shall
administer and enforce all laws imposing any duty,
power, or function upon the cffices or officers of the
department." [Emphasis added.]

Labor Code section 61 provides:

"The provisiocns of Chapter 1 [Wages, Hours and Working
Conditions] (commencing with Section 1171) of Part 4 of
Division 2 shall be administered and enforced by the
department through the Division of Labor Standards
Enforcement."

Labeor Code section 98.8 provides:

"The Labor Commissioner shall promulgate all regulations
and rules of practice and procedure necessary to.carry
out the provisions of this chapter [Chapter 4, DLSE,
sections 79-1047."

Labor Code section 1173 provides:

"It shall be the continuing duty of the Industrial
Welfare Commission, hereinafter referred to in this
chapter as the commission, to ascertain the hours and
wages pald to all employees in this state, and to ascer-
tain the hours and conditions of labor and employment in
the various coccupations, trades, and industries in which
employees are employed in this state, and to investigate
the health, safety, and welfare of such emplioyees.

. . . The commission may, upon its own motion or upon
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petition, amend or rescind any order or portion of any
order or adopt an order covering any occupation, trade,
or industry not covered bv an existing order pursuant to
the provisiong of this chapter. . . . " [Emphasis
added. ]

Labor Code section 11983.5 provides:

"The provisions of this chapter shall be administered
and enforced by the division [DLSE]. . . ."

The uncertainty concerning which officer(s) or component (s)
within the Department of Industrial Relations possesses the
power to issue formal regulations concerning the application
of wage orders is reflected by the language of newly enacted
Vehicle Code section 34501.9. Subdivision (b) of that
section states:

"Nothing in this division or the regulations adopted
under this division is intended to or shall affect the
regulations adopted pursuant to other provisions of law
or the rate or rates of payment of wages by any other
public agency, including, but not limited to, the Indus~
trial Welfare Commission or the Division of Labor.Stan-
dards Enforcement of the Department of Industrial Rela-
tions," [Emphasis added.)

Government Code section 11342, subdivision (a). See Govern-
ment Code sections 11343 and 11346. See alsc 27 Ops.Cal,
Atty.Gen. 56, 59 (1956).

See Poschman v. Dumke (1973) 31 Cal.App.3d 932, 943, 107
Cal.Rptr. 5%6, 609.

Response, p. 7.

The orders of the IWC fixing minimum wages, maximum hours and
standard conditions of labor for all employees, when promul-
gated in accordance with provisions of the Labor Code (e.q.
sections 1178; 1178.5, subdivision (¢); 1181; and 1182,
subdivision (a)), are exempt from the procedural requirements
of the APA. (Lab. Code, sec. 1185.) '

Sections 11010, 11020, 11030, 11040, 11050, 11060, 11070,
11080, 110%0, 11100, 11130 and 11140 of Title 8 of the CC-~
R~-unless otherwise indicated, all further references to the
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IWC orders will be to these sections. A review of the histo-
ry of the IWC wage orders shows that those orders were
adopted in the years 1947 (sections 11010 through 11100 were
adopted as sections 11080, 11310, 11075, 11345, 11380, 11145,
11215, 11110, 11460 and 11040 respectively), 1963 (section
11130 was adopted as section 11127) and 1967 (section 11140
was adopted as section 11500), and that a driver's overtime
exemption was added to those wage orders in 1%76. (Register
47, No. 9, Sept. 18, 1847; Register 63, No. 9, June 1, 1963;
Register 67, No. 45, November 11, 1967; Register 76, No.

41, Oct. 9, 1976.)

Title 8, CCR, sections 11010, subdivision (3)(G); 11020,
subdivision (3) (G); 11030, subdivision (3)(G); 11040,
subdivision (3) (H):; 11050, subdivision (3) (H): 11060,
subdivision (3)(G); 11070, subdivision (3)(H): 11080,
subdivision (3)(G); 11090, subdivision (3) (H): 11100,
subdivision (3)/H); 11137, subdivisien (3)(C): erd 11400,

subd. (3) (D).

We reviewed pertinent California Regulatory Code Supplements
(formerly known as the California Administrative Code Supple-
ments)}. The California Regulatory Code Supplements are
loose-leaf pages which update the California Code of Regula-
tions. They are akin to the yearly “Pocket Supplement!

parts of the annotated California Codes. The California
Regulatory Code Supplements are referenced by a register
number, order number, and date of publication (e.g. Register
s No.__,(date of publication)).

Although IWC had adopted the reference to CCR section 1200 in
its orders in 1979, amendment of those orders did not become
effective until January 1, 1980. At that time, the pertinent
wage orders were numbered sections 11080, 11310, 11075,
11345, 11380, 11145, 11215, 11110, 11460, 1104C, 11127, and
11500. Since then, those sections have been amended and
renumbered as sections 11010 through 11100, 11130¢, and 11140
respectively. (Compare Register 80, No. 1, January 5, 1988
with Register 84, No. 23, June 9, 1984.)

The adoption of reference to CCR section 1200 in the IWC wage
orders occurred prior to the establishment of CAL in July
1880. (Gov. Code, sec. 11340.1.)

Register 82, No. 44, October 30, 1982,
Register 83, No. 18, April 30, 1983.
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CEP's notice of proposed regulatory change to CCR section
1200, published in the California Administrative Notice
Register 83, No. 3-Z, January 21, 1983, p. A-4 (pursuant to
Gov. Code sec., 11346.4) reflects that such amendment was made
as a means of deleting unnecessary repetition of statutes and
to avold amendment of the regulation whenever changes in the
Vehicle Code were made.

The "INFORMATIVE DIGEST" portion of the notice states:

"Existing Section 1200 repeats the list of vehicles
contained in Vehicle Code 34500. These changes make
reference to the list instead of repeating it."

The version of Vehicle Code section 34500 that will beconme
cperative on July 1, 1988 adds to the list of vehicles to be
regulated, the category of "“general public paratransit vehi-
cleg. M :

Statutes 1981, chapter 675, sec. 2, at p. 2193.)

The language presently contained in subdivision (j) was added
to Vehicle Code section 34500 as subdivision (h). (Stats.
1581, ch. 675, sec. 2, p. 2193.) Subdivision (h) was later
relettered as subdivision (j) when section 34500 was amended
in 1982. (Stats. 1982, ch. 789.)

The application of an expanded driver's overtime exemption is
reflected in the testimony of Deputy Chief lLabor Commissioner
Albert Reyff at IWC's August 16, 1985 public meeting. The
minutes of that meeting state:

"Albert Reyff, representing the Division of Labor Stan-
dards Enforcement (DLSE), spoke about the division's
frustrations in enforcing the exemption for certain
drivers which appears in Section 3 of most of the IWC
orders. Mr. Reyff stated the only drivers covered are
those who drive 'two--axle vehicles less than 10,000
pounds who are not regulated by the Public Utilities
Commission, and limousines.' Under the present inter-
pretation of the orders, all other drivers are exempt
and this means most drivers in California are not cov-
ered." [Emphasis added.)

DLSE's position that the driver's overtime exemption was
broadened by operation of law is also reflected in its Re-
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sponge to the Reguest, on page two.

Teamsters states that the amendment of CCR section 1200
incorporating Vehicle Code section 34500 was itself a re-
spense to the addition of subdivision (j) te section 34500.
(But see note 27) As a result of these changes, it was now
possible to construe the overtime provisions of the wage
orders as excluding from coverage a greater number of employ-
ees than originally intended by IWC. Specifically, Teamsters
notes that at the time IWC promulgated the overtime provi-
sions of the Transportation Industry order (Title 8, CCR,
section 11090(3)), employees who operated "motortrucks with
two or more axles" were excluded from overtime coverage.
Teamsters asserts that it was IWC's intent to exclude long-
haul intrastate drivers of trucks with three or more axles
from overtime coverage because long~haul drivers were covered
by mileage based premium pay formulas which supplanted the
need for overtime pay. With the amendment of CCR section

12n0. however, the exclusion from overtime protectisn cer

arguably be read to extend to the driver of any two-axle
vehicle regulated by the PUC. Such expansion of the overtime
exemption would deny overtime pay to many short-haul drivers
who are not compensated based on the total number of miles
driven. Teamsters argues that such a result is inequitable
and contrary to the criginal intent of the IWC.

See page four of the petition filed by Teamsters!
March 15, 1985.

, dated

We note that Teamsters' petition was filed before the enact-
uent ol Labur Code section 1176.3 which aow reguires the IWC
to make a timely response to all petitions.

Statutes 1987, chapter 70.
Statutes 1987, chapter 70, sec. 1, p. 1ll.

CTA is a non-profit mutual benefit corporation comprised of
approximately 2500 members who are engaged in trucking and
allied services.

See Faulkner v. California Toll Bridge Authority (1953) 40
Cal.2d 317, 324 (point 1); Winzler & XKelly v, Department of
Industrial Relations (1981) 121 Cal.App.3d 120, 174 Cal.Rptr.
744 (points 1 and 2); cases cited in note 2 of 1986 QAL
Determination No. 1 (Board of Chiropractic Examiners, April
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¢, 1986, Docket No. 85-001), Califernia Administrative Notice
Register 86, No. 16~Z, April 18, 1986, pp. B=14--B=16;
typewritten version, notes pp. 1-4.

By way of background, we note that regulateory "bulletinsg
have been condemned by the California Supreme Court
[Armistead v. State Personnel Board (1578) 22 Cal.3d 198, 149
Cal.Rptr. 1], outlawed by the Legislature (Gov. Code sec.
11347.5), struck down by the California Court of Appeal
(Ligon v. California State Personnel Board (1%81) 123
Cal.App.3d 583, 176 Cal.Rptr. 717], and declared invalid in
six earlier OAL determinations [1986 OAL Determination No. 3
(Board of Egualization, May 28, 1986, Docket No. 85-004),
California Administrative Notice Register 86, No. 24-%Z, June
13, 1986, p. B-18; 1986 OAL Determination No. 4 (Board of
Equalization, June 25,1986, Docket No. 85-005), California
Administrative Notice Register 86, No. 28-2Z, July 11, 1986,
p. B-7; and 1987 CAL Determination No. 4 (Division of Labor
Standards Enforcement, March 25, 1987, Docket No. 86-010)
California Aaministrative Notice Register 87, No. 15-2Z, April
10, 1987; 1987 OAL Determination No. 13 (Board of Prison
Terms, September 30, 1987, Docket No. 87~002), California
Administrative Notice Register 87, No. 42-Z, October 16,
1987; 1988 OAL Determination No. 1 (Board of Prison Terms,
February 16, 1988, Docket No. 87-007), California Regulatory
Notice Register 88, No. 9-Z, February 26, 1988; and 1988 0OAL
Determination No. 8 (Board of Equalization, May 25, 1988,
Docket 87-014, California Regulatory Notice Register 88, No.
23-Z, June 3, 1988.].

Roth v. Department of Veteran Affairs (1980) 110 Cal.App.3d
22, 167 Cal.Rntr. 552.

Whether the Requester had intended to challenge this particu-
lar rule is not significant. The Request for Determination
states, "CTA requests that the Office of Administrative Law
make a determination as to whether the State Labor Commis-
sioner's Interpretive Bulletin 87-5 is regulatory in nature."
That Request is sufficient to trigger OAL's review of the
entire Bulletin under Government Code section 11347.5.

1986 OAL Determination No. 4 (State Board of Equalization,
June 25, 1986, Docket No. 85-005) California Administrative

Notice Register 86, No. 28~Z, July 11, 1986, p. B-7 and B-15,
typewritten version, p. 12. '

(1984) 32 Cal.z2d 53, 58-59, 195 P.2d 1.
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Lccord, Pecople v. McGee (1977) 1¢ Cal.3d 948, 958, 140
Cal.Rptr. 657, 66l, footnote 3.

"Generally, the same rules of construction and interpretation
which apply to statutes govern the interpretation of rules
and regulations of administrative agencies . . . ."
(California State Restaurant Association v. Whitlow (1976) 58
Cal.app.3d 340, 344, 129 Cal.Rptr. 824, 826.)

In Rancho Santa Anita v, City of Arcadia (1%42) 20 Cal.2d
319, 125 P.2d 475, the California Supreme Court ruled that

a statute's incorporation by specific reference to title IX
cf the Political Code was an incorporation of that title as
it then existed and not as it is subsequently modified.

In the matter before us, reference to a particular regulation
in the wage orders is even more specific.

Public Health Regulations, 43 Ops.Cal.Atty.Gen 276, 277

{1964); accord, Safety Orders, 12 Ops.Cal.Atty.Gen. 231, 234
(1948).

For instance, in Brock v. Superior Court (1937) 9 Cal.2d 291,
at page 297, the California Supreme Court held that

"It is, of course, perfectly valid to adopt existing
statutes, rules or regulations of Congress or another
state, by reference; but the attempt to make future
regulations of ancther jurisdiction part of the state
law is generally held to be an unconstitutional
delegation of leyisletive power. [Citations. )"
(Emphasis in original.)

The view that incorporation of prospective changes is invalid
was apparently shared by the Third District Court of Appeal
in California Association of Nursing Homes, Btc., v, Williams
(1970) 4 Cal.App.3d 800, 84 Cal.Rptr. 590, in which the court
reviewed the validity of an administrative regulation pre-
scribing the standards which determine the level of state
payments for the care of Medi-Cal patients in nursing and
convalescent homes. In that case, the challenged regulation
under review, section 51511 of title 22 of the CCR, estab-
lished a standard for reimbursing nursing and convalescent
hemes by incorporating by reference the contents of a state-
ment or document entitled "State Schedule of Maximum Allow=-
ances, Section II, Part C, Long-Term Care Facilities." The
Third District Court of Appeal declared that:

", . By fixing reimbursement in accordance with the

Schedule of Maximum Allowances in effect at the time
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services are provided, Reculation 51511 evidences a
design to incorporate fut .rfe changes in reimbursement
standards adopted by th' Dbpartment of Finance." [Id4.
4 Cal.App.3d4 at p. 807 84 Cal.Rptr. at p. 595.]

"The Attorney General is frank in stating: ‘'Insofar as
the establishment of maximums [1. e., rate ceilings] are
concerned, this was action taken by the Director of
Finance.' To put the matter bluntly, Regulation 51511
is the product of the Department of Finance, not of the
Medi~Cal agency. The latter's adoption of the former!
fiat without independent ccnsideration of the underlylng
evidence and without public or judicial access to it
transgresses fundamental demands for the adoption of
administrative regulations. [Footnote and corresponding
text omitted.]" {Id., 4 Cal.App.3d at pp. 813-814, 84
Cal.Rptr. at p. 59%8.]

N.

"There is no procedural barrier prohibiting the enacting
agency from adopting by reference a set of standards
issued by another agency if supporting evidence is made
available at a public hearing, opportunity for refuta-
tion is given, the pro and con evidence considered and
evidentiary material assembled in an identifiable re-
cord. ©On the other hand, an attempt to embodv by refer-
ence future modifications of the incorporated material
without additional hearings would have dubious validity.
[Citation.]" [Id., 4 Cal.App.3d at p. 814, B84 Cal.Rptr.
at p. 600; emphasis added.]

See United Air Lines, Inc. v. Industrial Welfare Com. (1963)
211 Cal.App.2d 729, 754-755, 28 Cal.Rptr. 238, 252. United
Air Lines, Inc. was disapproved on other grounds in Industri-
al Welfare Commission v. Superior Court (1980) 27 Cal.3d 690,
728, 166 Cal.Rptr. 331, 353, footnote 1.

The Senate Rules Committee statement on Senate Bill 230,
entitled "UNFINISHED BUSINESS," shows {on page 3) that the
argument in opposition of the bill was based in part on the
fact that IWC had recently committed to calling a wage board
to study the problem of overtime regulations for drivers,
Thus, 1t appears that IWC was prepared to conduct rulemaking
pursuant to procedures established under the Labor Code.

Assocliation for Retarded Citizens v. Department of Develop-

mental Services (1985) 38 Cal.3d 384, 391-3%92, 211 Cal.Rptr.
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758, 762.
Id., 38 Cal.3d at p. 391, 211 Cal.Rptr at p. 761.

Public Health Requlations, 43, Ops.Cal.Atty.Gen. 276, 277,

footnote 1, (1964},
(1975) 48 Cal.App.3d Supp. 15, 121 Cal.Rptr. 581.

Id., 48 Cal.App.3d Supp. at pp. 1%-20, 121 Cal.Rptr. at pp.
583~584.

People v. Grub (1965) 63 Cal.2d 614, 619, 47 Cal.Rptr. 772,
777: (Citations omitted). :

Wingfield v. Fielder (1973) 29 Cal.App.3d 209, 218, 105
Cal.Rptr. 619, 624,

Lorenson v. Superior Court (1950) 35 Cal.2d 49, 60, 216 P.2d
859: (Citation omitted).

The Kruger case, discussed in the text on p. 14 and cited in

note 54, fully supports this position. The defendant in that

case was charged with and convicted of violating CCR section

108, which adopted federal regulations relating to the taking

of yellowfin “una. Al+though the r=gulation itself 3id not
contain any penal provisions, the violation of that regula-
tion nonetheless constituted a misdemeanor under Fish and
Garme Code section 12000. In reversing the judgement, the
court declared:

"[I]1t should be observed that the defendant was afforded

no notice that his conduct was criminal. In fact,
section 8374 of the Fish and Game Code declares that
vellowfin tuna 'may be taken at any time.' Only by

noting section 313 which grants power to the commission
to prohibit such taking and then searching out the

relevant prohibitory federal regulations can one know of

his criminality. Even then he may not gain such knowl-
edge because the regulation may have been adopted after

he had checked the federal register. Surely such notice

does not afford a 'person of ordinary intelligence a
reasonable opportunity to know what is prohibkited, so

that he may act accordingly.' [Citations.]" [People v.

Kruger, supra, 48 Cal.App.34 Supp. at p. 20, 121
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Cal.Rptr. at p. 584.]

Benane v. International Harvester Company (1$56) 142

Cal.App.2d Supp. 874, 880, 299 P.z2d 750, 753.

The California Attorney General has pointed out that the
issue of the constitutional validity of adopting regulations
prospectively has not been settled (Airports, 33 Ops.cCal.
Atty.Gen. 106, 1092 (1959)) and has asserted that the current
trend of legal writing supports the validity of such adoption
based on the policy of uniformity of enforcement. (Public

Health Reculations, 43 Ops.Cal.Atty.Gen. 275, 280-281
(1964).)

The California Attorney General has suggested that:

"To avoid such constitutional and legal guestions
{pertaining to the validity of the adoption of prospec-
tive changes], the better approach would be for the
Legislature, in its enactment or delegation, to identify
with particularity existing codes by title and edition,
such as was done by the ILegislature in section 17922.
By such method, there is no automatic incorporation bv
reference of future standards or codes, but rather,
simply a declared policy of making our law or rules
correspond with gertain uniform, accepted standards."
[Building Codes, 40 Ops.Cal.Atty.Gen. 223, 225 (1862} ;
emphasis added.}

In the same vein, OAL adopted section 20 of Title 1 of the
CCR to promote the clear designation of documents to be
"incorporated by reference." As defined by subdivision (a)
of CCR section 20, the term "'[I]ncorporation by reference'
means the method whereby a regulation printed in the Califor-
nia [Code of Regulations] makes provisions of another docu-
ment part of that regulation by reference to the other docu-
ment." (Emphasis added.)

Solberg v. Superior Court (1977) 19 Cal.3d 182, 198, 137 Cal.
Rptr. 460.

Wingfield v. Fielder, supra, 29 Cal.App.3d at pp. 218-219,
105 Cal.Rptr. at p. 624.

California School Emplovees Association v. Jefferson
(Elementary) Schogl District (1975) 45 Cal.App.3d 683, 691,
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119 Cal.Rptr. 668, 674,

friends of Mammoth v. Board of Supervisors of Meno County
(1s72) 8 Cal.3d 247, 252, 104 Cal.Rptr. 761, 769.

Iyrone v, Kelley (1973) ¢ Cal.3d 1, 10-11, 106 Cal.Rptr. 761,
767.

"When determining the legislative purpose behind a statutory
amendment, courts may properly rely not only upon its legis-
lative history but also upon committee reports. [Citation. ™
(Smith v. Rhea (1977} 72 Cal.App.3d 361, 369, 140 Cal.Rptr.
116, 120.)

.

"Ctatemente in a report of a larislative committes concerning
the object and purposes of a proposed amendment which
parallel a reasonabkle interpretation of the amendment should
be followed. [Citations.]" (Beltone Electronics Corp. v.
Superior Court (1978) 87 Cal.App.3d 452, 455, 151 Cal.Rptr.
109, 110, footnete 1.)

The Senate Transportation Committee report on Senate Bill 230
(version 1/22/87) states:

"Under other provisions of law and regulations, the
Industrial Welfare Commission (IWC) has regulated wage
and overtime payment guidelines for many intrastate
commercial drivers. These regulations have included
provisions exempting certain drivers from overtime pay
provisions. In exercising this authority, the IWC
orders have referenced certain types of vehicles regu-
lated for safe operaticn by the CHP under Vehicle Code
Section 34500. When Chapter 675 [Senate Bill 1447 in
1981 expanded the pool of vehicles subject to CHP requ-
lation, this action apparently was interpreted by the
IWC as also expanding the pool of drivers exempt from
overtime payment provisions.

"
.

The bill's declarations would act to end the current
misinterpretation by the IWC of the Vehicle Code provi-
sions. It also would end the automatic extension of the
IWC orders to additional drivers each time the CHP!s
Jurisdiction was expanded. It is not known, however,
whether the IWC could or would seek to continue its
current interpretation of applicability through other
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regulatory provisions or procedures." [Emphasis
added. ] '

The report of the Assembly Committee on Transportation on
Senate Bill 230 (as amended April 21, 1987) states in part:

"In 1982, 8B 144 (Craven) was signed into law, extending
the CHP's authority to regulate driving time to drivers
of two-axle commercial vehicles, It is the author's
contention that the IWC has misinterpreted the intent of
SB 144, as it has also extended the exemption from
overtime regulation given to drivers of larger commer-
cial vehicles to drivers of two-~axle commercial vehi-
cles." {Emphasis added.]

It appears the same result was sought by the State Labor
Commissioner. The Senate Rules Committee statement of
"UNFINISHED BUSINESS" for Senate Bill 230 shows that the bill
was amended by the Assembly on April 21, 1987 to include the
statement of legislative intent. A handwritten note on the
Senate Rules Committee statement indicates that the amendment
was made "at the request of the Labor Commissioner." The
handwritten note 1s supported by Senateor William Craven's
Senate Floor Statement that the Assembly amendment was.
"vlaced in the bill at the request of the . . . Commis-
siocner.™

The comment submitted by the Requester poses several
arguments for the claim that the Bulletin's statement of
guldince ccncerr.ing the effect of Senate Bill 23C on %lre
application of the driver's overtime exemption is a
"regulation." We are not persuaded by the Requester's argu-
ments.

The Requester first contends that Vehicle Code section
34501.9 is not a "self-executing! statute which affects the
application of the IWC orders. It characterizes the statute
as merely "a self-executing clarification of the status

gquo." (CTA Comment, p. 15.) In support of that argument,
the Requester cites to a portion of an analysis of Senate
Bill 230 from the office of the Legislative Counsel. On page
three of a letter to the Honorable Gil Ferguson, dated June
2, 1687, John A. Moger, Deputy Legisiative Counsel, wrote:

"Nothing in Section 34501.9 would change the powers to
adopt wage regulations by the Industrial Welfare Commis-
sion. However, Section 34501.9 would effect [sic] any
interpretation that the Industrial Welfare Commission
could not regulate the wage rates for employees whose
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hours of service are reguiated by the cited federal or
departmental regulations. Thus, the effect of Section
34501.9 would be to clarify the authority of the Indus-
trial Welfare Commission to regulate wages while still

authorizing the department to regulate hours of ser-
vice."

We find the Requester's reliance on the above-guoted language
to be misplaced. A review of the letter by Deputy Legisla-
tive Counsel Moger shows that the letter was in response to a
speclfic request "to analyze [Senate Bill 230's] effect on
wage rate regulation by the Industrial Welfare Commission.®
Page two of the letter states:

"Section 34503 also provides that the rules and regula-
tions under Division 14.8 preempt anv ordinance or
regqulation of any other state agency or political subdi-
vision of the state which are inconsistent with the

rules and requlations adopted by the department under
Di’v'iSiO: 1.4 L] 8 -

"In this regard, you have requested that we consider the
effect of Section 34501.9 on the regulations of the
Industrial Welfare Commission which regulate the wages,
hours, and working conditions of persons employed in the
transportation industry pursuant to Section 1173 of the
Labor Code." {[Emphasis added. ]

24 reading of the entire letter by Deputy Legislative Counsel
Moger discloses that the analysis contained therein was
restricted golely to the guestion of whether or not Vehicle
Code section 34501.9 would conflict with the authority of the
IWC to regulate the wages to be paid to employees. The
iletter does net address the effect of Vehicle Code section
34501.2 on the application of the IWC wage orders.

The Reguester next asserts that Vehicle Code section 34501.9
cannot be a "self-executing" statute as that statute is
unconstitutionally vague and thus reguires "interpretation."
It argues that the first essential of due process of law
demands statutory clarity, especially in the case of a penal
statute like Vehicle Code section 34501.9. (CTA Comment, pp.
16-18.} Although it appears that the IWC orders may be
viewed as penal in character (see text on p. 15 and corre-
sponding note 59), the same is not true for Vehicle Code
section 34501.9. The Requester's position is premised on the
belief that a violation of Vehicle Code section 34501.% would
result in penalties under Labor Code section 1199, subdivi-
sion (c¢). It would not. Labor Code section 1199, subdivi-
sion (c) imposes penalties upon the violation of the IWC wage
ocrders. Moreover, Vehicle Code section 34501.9 is not vague
in our opinicn. What may be characterized as vague 1is the
proper application of the driver's overtime exemption of the
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IWC wage orders prior to the enactment of section 34501.9.
That statute was in fact enacted to remedy such vagueness.

The Reguester appears also to argue that Vehicle Cede section
34501.9 cannot be read as overruling IWC's wage orders since
the rules of construction require that the integrity of both
the statute and the wage orders be maintained if possible.
(CTA Comment, pp. 16-17.} We note that Vehicle Code section
34501.9 has not repealed or rendered meaningless the IWC wage
orders. In addition, it has not infringed upon the
rulemaking powers of the IWC (as explained by Deputy
Legislative Counsel Moger) and does not restrict how IWC may
adopt or amend the wage orders 1in the future. Vehicle Code
section 34501.¢2 simply corrects what the Legislature
perceives as a misapplicatien of the driver's overtime
exemption. That does not compromise the integrity of the
wage orders.

DL3E s Response to the Reguest nct only argues that the
Bulletin is merely an explanation and repetition of
legislative intent but also asserts that the main reason for
issuance of the Bulletin was to provide its professional
staff with a copy of the text of CCR section 1200 as it
existed in 1980. That version is no longer contained 1n the
current CCR. (5ee DLSE Response, at pp. 9, 12.)

The followzng provisions of law may also permit rulemaklng
agencies to avoid the APA's requirements under some circum-
stances, but do not apply to the case at hand:

a. Rules relating only to the internal management of
the state agency. (Gov. Code, sec. 11342, subd.

().}

b. Forms prescribed by a state agency or any instruc-
tions relating to the use of the form, except where
a regulation is required to implement the law under

which the form is issued. (Gov. Code, sec. 11342,
subd. (b).)
c. Rules that "[establish] or [fix] rates, prices or
tariffs." (Gov. Code, sec. 11343, subd. (a)(1l).)
d. Rules directed to a gpecifically named person or

group of persons and which do not apply generally
throughout the state. (Gov. Code, sec. 11343,
subd. (a)(3).)

e. Legal rulings of counsel issued by the Franchise
Tax Board or the State Board of Egqualization.
{(Gov. Code, sec. 11342, subd. (b}.)
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£. Contractual provisions previously agreed to by the
complaining party. City of San Joaguin v, State
Board of Equalization (1870} 9 Cal.App.3d 365, 376,
88 Cal.Rptr. 12, 20 (sales tax allocation methed
was part of a contract which plaintiff had signed
without protest); see Roth v. Department of Veter-
ans Affairs (1980} 110 Cal.App.3d 622, 167
Cal.Rptr. 552 (dictum); Nadler v. California Veter-
ans Board (1984) 152 Cal.app.3d 707, 71%, 199
Cal.Rptr. 546, 553 (same): but see Government Code
section 11346 (no provision for non-statutory
exceptions to APA requirements); see International
Association of Fire Fighters v. City of San Leandro
(1986) 181 Cal.App.3d 179, 182, 226 Cal.Rptr. 238,
240 (contracting party not estopped from challeng-
ing legality of "void and unenforceable" contract
provision to which party had previously agreed);
see Perdue v. Crocker National RBank (1985) 38
~al.33d 9213, 926, 21€ Cal.Rptr 1345, 353 fYcontrazrt
of adhesion” will be denied enforcement if deemed
unduly oppressive or unconscionable).

The above is not intended as an exhaustive list of
possible APA exceptions. Further informaticn concerning
general APA exceptions is contained in a nunber of
previously issued OAL determinations. The quarterly
Index of OAL Regulatory Determinations is a helpful
guide for locating such information. The Determination
Index, as well as an order form for purchasing copies of
individual determinations, is available from OAL, 555
Capitel Mall, Suite 1290, Sacramento, CA 95814, (916}
323-6225, ATSS 8 473-6225. The price of the latest
version of the Index is available upon request.

While both the Requester's comment and DLSE's Response
discuss the applicability of recognized APA exceptions, their
arguments focus on the applicability of those exceptions on
the Bulletin's statement of the effect of Senate Bill 230.
DLSE's contention that recognized exceptions apply is
premised on the positicn that the Bulletin's statement is not
a "regulation." (DLSE's Response, pp. 16-19.) DLSE has not
argued that recognirzed exceptions to the APA would apply if
any part of the Bulletin were found tec be a “"regulation."
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